October 5, 2022

City of San Antonio Board of Adjustment
Development Services Department

City of San Antonio

1901 South Alamo Street

San Antonio, Texas 78204

Re:  Appeal of City Decision regarding Texas Local Government Code Section 43.002
Rights for Property Owned by 281/Overlook Partners, L.P.

To the Members of the Board of Adjustment:

Our firm represents 281/Overlook Partners, L.P. (“Owner”), the owner of approximately 57.5 acres
generally located in the 25000 Block of US Hwy 281 North (“Property”), in the City of San
Antonio (the “City”), Texas. The purpose of this letter is to address the City’s denial of the request
for acknowledgement of the continuation of land use rights for the Property received on September
15, 2022 (the “Denial”) (“Exhibit A”).

Texas Local Government Code Section 43.002 (“Section 43.002”) states:

(a) A municipality may not, after annexing an area, prohibit a person from:

(1) continuing to use land in the area in the manner in which the land was
being used on the date the annexation proceedings were instituted if
the land use was legal at that time; or

(2) beginning to use land in the area in the manner that was planned for
the land before the 90th day before the effective date of the annexation
if:

(A) one or more licenses, certificates, permits, approvals, or other
forms of authorization by a governmental entity were required by
law for the planned land use; and

(B) acompleted application for the initial authorization was filed with
the governmental entity before the date the annexation
proceedings were instituted.

(b) For purposes of this section, a completed application is filed if the application
includes all documents and other information designated as required by the
governmental entity in a written notice to the applicant.

(c) This section does not prohibit a municipality from imposing:



(1) aregulation relating to the location of sexually oriented businesses,
as that term is defined by Section 243.002;

(2) a municipal ordinance, regulation, or other requirement affecting
colonias, as that term is defined by Section 2306.581, Government
Code;

(3) aregulation relating to preventing imminent destruction of property
or injury to persons;

(4) aregulation relating to public nuisances;

(5) aregulation relating to flood control;

(6) a regulation relating to the storage and use of hazardous
substances; or

(7) aregulation relating to the sale and use of fireworks.

The Owner planned a commercial project prior to annexation, and is still planning this project, and
therefore continues to have rights pursuant to Section 43.002. These rights were recognized by the
City in 2017, but then denied on our recent request for re-recognition. Texas Local Government
Code Section 211.009 grants the Board of Adjustment (the “Board”) the authority to “hear and
decide an appeal that alleges an error in ... [a] determination made by an administrative official”
and make the correct determination. As such, we respectfully submit this appeal of the Denial to
the Board.

l. Project History

An application for a master development plan for the Property was submitted to the City in 2014.
On January 16, 2015, the City approved the Overlook Town Center Master Development Plan
Number 14-00023 (“MDP”) (“Exhibit B”). The MDP was validated by the City in 2019 and
continues to be a valid planning document for the Property (“Exhibit C”). The MDP clearly shows
a plan for commercial development of the Property (“Project”). In anticipation of annexation by
the City, a letter was sent to the City in September of 2016 notifying the City of plans for a variety
of commercial uses on the Property (“Exhibit D). This letter further noted the intent to register
ongoing use rights with the City pursuant to Section 43.002 after annexation. The Property was
then annexed by the City effective December 31, 2016 (“Annexation Date”) (City Ordinance
Number 2016-12-01-0899).

Simultaneously with annexation, the Property was assigned a mixture of “C-2” Commercial
District and “C-3” General Commercial District base zoning districts (City Ordinance Number
2016-12-01-0902). A portion of the Property became subject to the “GC-3" US 281 North Gateway
Corridor Overlay, and the entirety of the Property became subject to the “ERZD” Edwards
Recharge Zone District and the “MLOD-1 MLR” Camp Bullis Military Lighting Overlay Military
Lighting Region 2 overlay district. While allowing for many of the commercial uses planned for
the Property, the zoning designations given by the City did not allow for all uses proposed with
the original Project plans. Please note that this initial zoning by the City did NOT impact or result
in the loss of any rights for commercial uses originally proposed for the Project. Rights granted by
Section 43.002 are independent of zoning. The City recognized this and confirmed and the
permitted uses in a 2017 letter confirming rights under Section 43.002 (“Exhibit E™).
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Since annexation, development of the Project has progressed, including the City’s Planning
Commission approval of two (2) plats (“Exhibit F”), utility work has been done, and a tree
preservation plan (AP #2324735) completed and approved.

In 2022 the Owners requested the zoning of the Property be changed to a base designation of
“MXD” Mixed Use District. “MXD” zoning allows for both residential and commercial uses. By
rezoning the Property to one consistent zoning designation, the multiple commercial base zoning
districts were cleaned up and residential uses (those not permitted by “C-2” or “C-3" zoning)
became permitted. Due to changing markets, the Owners elected to have the option to have some
traditional multi-family housing within the Project. To date, there have been no changes to the
MDP, and nothing has changed regarding the pre-annexation plan to develop commercial uses on
the Property.

1. City Denial of Rights

After recognizing and confirming Section 43.002 rights for commercial uses within the Project in
2017, the City elected to deny those same rights on September 15, 2022. As previously mentioned,
there has been ongoing development activity for the Project since prior to annexation. The only
change between the 2017 recognition and the 2022 Denial is that the zoning of the Property has
changed. Section 43.002 does not mention zoning or rezoning, nor does it provide for denying or
expiring the continuation of land use rights based on a requested or approved rezoning. Section
43.002 only requires the following:

(a) A municipality may not, after annexing an area, prohibit a person from:

(1) continuing to use land in the area in the manner in which the land was
being used on the date the annexation proceedings were instituted if the
land use was legal at that time; or

(2) beginning to use land in the area in the manner that was planned for the
land before the 90th day before the effective date of the annexation if:

(A) one or more licenses, certificates, permits, approvals, or other
forms of authorization by a governmental entity were required
by law for the planned land use; and

(B) a completed application for the initial authorization was filed
with the governmental entity before the date the annexation
proceedings were instituted.

Prior to annexation, an MDP application for commercial development was submitted to the City
and approved. The Project has satisfied the requirements of Section 43.002 to establish ongoing
use rights.

Please note that there is no mention in State law or any case law of rights for a planned project
expiring. The City cannot arbitrarily expire Section 43.002 rights. Further, while the new MXD
zoning allows for traditional multi-family use, the commercial project continues to be planned for
the Property. An actual multi-family use will trigger a requirement to amend the MDP (there have
been no amendments to date) and that portion of the Property will no longer have Section 43.002
rights for commercial use. MXD zoning may allow residential uses to occur alongside commercial
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development; however, this does not impact the continuation of commercial use rights under
Section 43.002.

Further, the City’s Denial letter references UDC Section 35-703. This section states:

(b) Master Development Plans. Newly annexed areas may be entitled to nonconforming
rights for a master development plan upon favorable consideration by the zoning
commission. The property owner must submit an application as prescribed by
Appendix "B" of this chapter. The zoning commission shall conduct a public hearing
on the nonconforming rights master development plan after giving notice to the
owners of property within two hundred (200) feet in the manner provided in section
35-403 for a rezoning. The purpose of the public hearing shall be to ascertain (1) the
extent to which development of the master development plan had progressed prior to
annexation and (2) the extent to which the master plan complies with the policies and
objectives of the city's land use plan. If the zoning commission approves the master
development plan, construction in conformance with the plan must begin within one
(1) year, with all portions of the plan either completed or under construction within
five (5) years from the date of annexation. After that time, the nonconforming rights
shall expire.

The City cites this section as authority to expire Section 43.002 rights. This is in violation of State
law. Please note that this UDC section was adopted by the City in Ordinance No. 65513 and
predates the adoption of Section 43.002. Also, at the time this was drafted, a *‘master development
plan’ as we know it today under the current UDC was called a Preliminary Overall Area
Development Plan or POADP. The reference to master development plan was entirely different
and had a different meaning when this section was adopted in 1987. This section is inapplicable to
an MDP submitted prior to annexation, and cannot limit the rights granted by the State of Texas
in Section 43.002.

We respectfully request that the Board reverse the denied recognition of the continuation of land
use rights and confirm Section 43.002 use rights for the Property similar to the rights recognized
in the 2017 letter. Thank you for your review of this request. Please contact me at
ashley@kgftx.com or (210) 960-2750 if we need to discuss further.

Best Regards,

KILLEN, GRIFFIN & FARRIMOND, PLLC

Ashley Farrimond
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Exhibit A

2022 Letter; Denial of Continuation of
Land Use Rights



CITY OF SAN ANTONIO
DEVELOPMENT SERVICES DEPARTMENT

P O BOX 839966 | SAN ANTONIO TEXAS 78283-3966

ACCREDITED

September 15, 2022

Emilie Weissler
10101 Reunion Place, Suite 250
San Antonio, TX 78216

RE: Overlook Town Center
Continuation of Land Use Rights
Generally located in the 25000 Block of US Hwy 281 N

Ms. Weissler,

After careful review of the information and materials presented related to your request for recognition of the
continuation of land use rights dated August 15, the Development Services Department does not find
evidence to support recognition and thus the request has been denied.

While you cite sections of state law related to continuation of use rights, it is important to note that Section
43.002 states “A municipality may not, after annexing an area, prohibit a person from: “...beginning to use
land in the area in the manner that was planned for the land...”. Your MDP references “Commercial’ and
“Open Space”. Additionally, your Rights Determination Application (“RD application”) references “Up to
2,800,000 ground floor sq. ft. of non-residential use” and “general commercial uses.” The RD application
specifically requests that the applicant specify if the project is “mixed use” but there is no specific mention
of a “mixed use” involving residential in the response. As you likely are aware, our UDC states “An "MXD"
[Mixed Use District] shall include both residential and commercial uses.” (35-341 (b) (1)). Thus, itis not the
change in zoning itself that triggered the denial but rather the change in proposed use and/or planned
project (which now seems to include residential) that is applicable. This is true whether you are viewing
your request through a lens of Local Government Code 43.002 or Local Government Code 245, both of
which are mentioned in your letter. Additionally, you state that there is “no request for the City to confirm
rights for residential uses.” Based on the facts as we understand them, it would not be possible for the City
to confirm residential rights prior to the recent rezoning of the properties (when the properties were changed
from C-2 and C-3 to MXD). In short, change of use/project (as evidenced by the requested change in
zoning) does impact a continuation of rights, including commercial, under 43.002.

Additionally, we bring your attention to Section 35-703 (c) of the UDC which states “Newly annexed areas
may be entitled to nonconforming rights for a master development plan upon favorable consideration by
the zoning commission...If the zoning commission approves the master development plan, construction in
conformance with the plan must begin within one (1) year, with all portions of the plan either completed or
under construction within five (5) years from the date of annexation. After that time, the nonconforming
rights shall expire.” Per your application and city records, the properties in question were annexed into City
limits effective December 31, 2016 and have not met the construction requirements of Section 35-703(c).

Sincerely,

Kristie Flores
Planning Manager
Development Services
City of San Antonio
210.207.5889 office



Exhibit B

Overlook Town Center MDP; Number 14-00023






Exhibit C

2019 Letter; Validating Overlook Town Center MDP



(ITY OF SAN ANTONIO
DEVELOPMENT SERVICES DEPARTMENT

November 13, 2019

Ashley Farrimond
100 West Houston Street, Suite 1250
San Antonio, Texas 78205

RE: Overlook Town Center Master Development Plan (MDP) MDP # 14-00023
Validity

To Whom it may concern,

This MDP was reviewed based on the Unified Development Code (UDC) that was in place when
the MDP was accepted. The Development Services Department reviewed and evaluated the
validity for Master Development Plan, Overlook Town Center, MDP 14-00023. The Overlook
Town Center Master Development Plan was accepted on January 16, 2015 and consists of
84.907 acres of land. The applicant provided thorough documentation that project expenses
exceed the requisite $500,000.00.

Therefore, this MDP is deemed valid for five years from the date of this letter. The MDP can
continue validity beyond the expiration date provided that Section 35-412(i)(1)(B) Maintaining
Validity of the UDC has been met. If you have any questions regarding this matter, contact
Logan Sparrow, Development Services Manager at (210) 207-8691, or via email
Logan.Sparrow @sanantonio.gov.

Sincerely,

elissa . amirez
Assistant Director

Cliff Morton Development and Business Services Center, 1901 South Alamo Street
San Antonio, TX 78204, (210) 207-1111
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Exhibit D

2016 Letter; Notifying City of Planned Commercial Project












Exhibit E

2017 Letter; Approved Continuation of
Commercial Land Use Rights



CITY OF SAN ANTONIO
DEVELOPMENT SERVICES DEPARTMENT

P.O.BOX 839966 | SAN ANTONIO TEXAS 78283-3966 ACCREDITED

Non-Conforming Use
Notification of Decision

August 29, 2017

Kaufman & Killen, Inc. ¢/o Ashley Farrimond
100 West Houston Street, Suite 1250
San Antonio, Texas 78205

RE: Continuation of Land Use Rights for the Overlook Town Center, being 84.907 acres out of CB 4865,
CB 4900, and CB 4926, Case NC-17-039

To whom it may concern:

This is to verify that Continuation of Land Use Rights for automobile/truck repair, service and sales,
storage, nursing facilities, assisted/senior living, restaurants and/or bars, hotels, convenience stores,
gasoline sales, carwashes, hospitals, medical clinic, veterinary or animal clinic, parking, wireless
communication system, radio or television tower, recreational uses, amusement/entertainment, self-
service storage, storage of goods/materials, movie theater, nursery, mobile food vending, and outdoor
sales was APPROVED by the City of San Antonio for the above referenced property on August 29, 2017.

The applicarit supplied evidence that the project was initiated, and that an application had been filed at
least 90 days prior to the annexation of the subject property into the City Limits. Included in the
application was a Rights Determination Application, which was submitted on June 10, 2016, and
subsequently reviewed for all above-referenced uses. The RIGHTS Determination was approved on July 6,
2016. In accordance with Chapter 43 of the Texas Local Government Code, the project may proceed under
“Continuation of Land Use Rights”.

If you are interested in rezoning the property to come into compliance with the zoning code and to permit
the use by right please feel free to contact me to discuss this procedure.

If | may be of any further assistance, please do not hesitate to contact me at (210) 207-8691 or via email at
Logan.Sparrow@sanantonio.gov.

Respectfully,

Spar ow
Principal Planner



Exhibit F

Approved Plats Within the Property





















