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AGREEMENT
FOR
CHRONIC DISEASE PROGRAM INSULIN SUPPORT SERVICES

STATE OF TEXAS

w W W

COUNTY OF BEXAR

This Agreement is entered into by and between the City of San Antonio, a Texas Municipal
Corporation (“City”) acting by and through its City Manager or designee, pursuant to Ordinance No.
passed and approved on the day of , 2024 and H-E-
B, LP (“Contractor”), both of which may be referred to herein collectively as the “Parties.”

The Parties hereto severally and collectively agree, and by the execution hereof are bound, to the
mutual obligations herein contained and to the performance and accomplishment of the tasks
hereinafter described.

WHEREAS, an estimated one out of every nine adults in Bexar County report having been
diagnosed with diabetes by a health care professional; and

WHEREAS, while diabetes is the seventh leading cause of death in the City of San Antonio and Bexar
County, approximately one in five people with diabetes do not know they have the disease; and

WHEREAS, in addition, those diagnosed with diabetes spend an average of $17,000 per year on
medical care expenses; and

WHEREAS, there are two types of diabetes; Type 1 diabetes affects five to ten percent of all
individuals with diabetes, and Type 2 diabetes affects ninety to ninety-five percent of all individuals
with diabetes. Individuals with Type 1 diabetes are not able to produce enough insulin and must
have insulin supplementation to live, in addition, thirty percent of people with Type 2 diabetes
require insulin to manage the disease; and

WHEREAS, while insulin is not needed by everyone living with diabetes, it is an important part of
self-management; and

WHEREAS, although there are increasing efforts among major insulin manufacturers to cap insulin
prices or offer savings programs, there are still many people that cannot afford their insulin; and

WHEREAS, the San Antonio Metropolitan Health District (Metro Health) is committed to increasing

access to insulin especially within areas of the community where health disparities are greatest;
and

WHEREAS, as part of the FY24 budget process a budget amendment was included for the
establishment of the Insulin Support Program; and

WHEREAS, the Insulin Support Program will serve community members who cannot afford the out
of pocket costs associated with insulin; and

WHEREAS, Metro Health utilized a competitive bid process to select a commercial pharmacy to
implement the insulin support program; and

WHEREAS, it is the intention of the City to collaborate with H-E-B, LP in support of the City’s
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provision of funding for the Insulin Support Program subject to budget appropriation by the City
each year; and

NOW THEREFORE, in consideration of the mutual covenants and agreements stated herein, the
Parties agree as follows:

|. DEFINITIONS

As used in this Agreement, the following terms shall have meanings as set out below:

11

1.2

13

1.4

21

2.2

3.1

“City” is defined in the preamble of this Agreement and includes its successors and
assigns.

“Contractor” is defined in the preamble of this Agreement and includes its successors.

“Director” shall mean the director of City’s San Antonio Metropolitan Health District (“Metro
Health”).

“HIPAA” shall mean the Health Insurance Portability and Accountability Act of 1996, as
amended.

. TERM

Unless sooner terminated in accordance with the provisions of this Agreement, the term of
this Agreement shall commence on July 1, 2024 and terminate on September 30, 2024.
The City shall have the option to renew and extend the term of this Agreement for an
additional one-year term. The renewal shall be in writing and signed by the Director, or
designee, without further action by the San Antonio City Council.

If funding for the entire Agreement is not appropriated at the time this Agreement is entered
into, City retains the right to terminate this Agreement at the expiration of each of City’s
budget periods, and any additional contract period beyond the initial term set forth in 2.1 is
subject to and contingent upon subsequent appropriation.

II. SCOPE OF SERVICES

Contractor agrees to provide the services described in this Article Il entitled Scope of
Services in exchange for the compensation described in Article IV. Compensation.

Contractor shall promote Metro Health's Diabetes Prevention and Control program
(Program) through referrals and shall at minimum provide the following:

a. Contractor shall utilize funding to cover the out-of-pocket cost of insulin
prescriptions for individuals who cannot afford the prescription, up to $100 per
prescription filled. Contractor shall establish an insulin support fund within its
system to hold the insulin support funds, and to be able to utilize the funds as
needed. The maximum of funding provided per prescription shall not exceed
$100. There is not a cap on the number of insulin prescriptions per patient.
Patients can have refills covered. The funding from the Agreement can be used
to cover a delivery fee up to $7.95 per prescription filled if the patient is unable to
pick up the medication in person. The funds will not be used for the cost of
restocking fees or administrative fees.
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3.2

Contractor shall have multiple locations available to serve community members
within the regions where diabetes disparities exist. The locations should be limited
to the following zip codes set out in Attachment | attached hereto and
incorporated herein for all purposes.

Contractor shall serve individuals with private health insurance, Medicaid, or
Medicare, as well as under-insured and uninsured individuals.

Contractor shall use simple verification of eligibility such as personal attestation
or similar method, in a format to be agreed to by the Parties in advance and
include any individual that states that they cannot afford the out-of-pocket cost
for their insulin prescription. Discount programs, discount cards, and coupons
reasonably known to and generally accepted by Contractor will be used prior to
utilizing funds provided under this Agreement.

Contractor shall distribute a Metro Health’s Diabetes Prevention and Control
Program flyer to all individuals that utilize the insulin support program funding and
encourage them to register for the free diabetes programs offered by Metro
Health. The flyers will be provided by Metro Health on a monthly basis.

Contractor may serve as a location (a meeting room or classroom that can hold
up to 20 people) to host Metro Health’s free Diabetes Prevention and Self-
Management workshops on-site if classroom/meeting room is available.
Contractor will coordinate with Metro Health staff and reserve on-site
classroom/meeting room to host diabetes workshop series. The series consists
of weekly classes for up to 8 weeks.

Contractor shall provide a bi-weekly report to Metro Health tracking the utilization
of funds. The report will include at minimum the number of unique individuals
served, the number of prescriptions covered with funds and the amount of funding
spent and delivery fees.

Contractor and all staff shall be licensed and in good standing with the Texas State
Board of Pharmacy, and be in compliance with all applicable laws and regulations
to include Texas State Board of Pharmacy Rules found at:
https://www.pharmacy.texas.gov/files pdf/ TSBP%20Rules MASTER%20FILE.pdf

Contractor shall comply with all confidentiality and medical privacy laws, to
include but not be limited to the Health Insurance Portability and Accountability
Act (HIPAA) to protect the privacy and provide for the security of Protected Health
Information disclosed pursuant to this Agreement in compliance with HIPAA.

All work performed by Contractor hereunder shall be performed to the satisfaction of
Director. The determination made by Director shall be final, binding and conclusive on all
Parties hereto and shall be made as set forth in Section 4.4. City shall be under no
obligation to pay for any work performed by Contractor, which is not satisfactory to Director.
City shall have the right to terminate this Agreement, in accordance with Article VII.
Termination, in whole or in part, should Contractor’s work not be satisfactory to Director;
however, City shall have no obligation to terminate and may withhold payment for any

3
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4.1

4.2

4.3

4.4

51

unsatisfactory work, as stated herein, even should City elect not to terminate. City shall
notify Contractor in writing of any decision to withhold payment. Should City elect to
terminate, it will do so in accordance with the provisions for Defaults with Opportunity for
Cure contained in this Agreement.

V. COMPENSATION TO CONTRACTOR

In consideration of Contractor’'s performance in a satisfactory and efficient manner, as
determined solely by Director, of all services and activities set forth in this Agreement, City
agrees to pay Contractor an amount not to exceed ONE HUNDRED THOUSAND
DOLLARS ($100,000.00) as total compensation, to be paid to Contractor as follows: City
will provide the funds in two payments of $50,000.00. Half of the funds shall be provided
upon execution of the Agreement and upon depletion of funds provided, Contractor shall
invoice the City for the remaining $50,000.00. Should any funding to be provided during
the initial term not be depleted or used during the initial term, the City may carry over the
funding to be used during the renewal term.

If this Agreement is renewed, the City agrees to pay Contractor a total amount not to
exceed $100,000.00 (in addition to funding carried over from the initial term, if any) during
the renewal period. The funding shall be provided in two payments. Half of the funds shall
be provided upon execution of the renewal and upon depletion of the funds provided,
Contractor shall invoice the City for the remaining funds.

Invoices shall be submitted monthly, in a format to be agreed to by the Parties in advance,
by the 51 of the month following when services were provided via email to City’s Accounts
Payable inbox (Accounts.Payable @sanantonio.gov) with a copy to
SAMHD.Invoices@sanantonio.gov or by mail at the following address: City of San
Antonio, Attn: Accounts Payable, PO Box 839976, San Antonio, TX 78283-3976. If
Contractor fails to submit an invoice, Contractor waives the right to have services approved
by City and counted against the distributed funds.

No additional fees or expenses of Contractor shall be charged by Contractor nor be
payable by City. The parties hereby agree that all compensable expenses of Contractor
have been provided for in the total payment to Contractor as specified in section 4.1 above.
Total payments to Contractor cannot exceed that amount set forth in section 4.1 above,
without prior approval and agreement of all parties, evidenced in writing and approved by
the Director.

Final acceptance of work products and services require written approval by City. The
approving official shall be Director. Director will approve invoices within fifteen (15) days of
proper submission by Contractor in accordance with Section 4.2. City shall not be obligated
or liable under this Agreement to any party, other than Contractor, for the payment of any
monies or the provision of any goods or services.

V. OWNERSHIP OF DOCUMENTS

Any and all writings, documents or information in whatsoever form and character produced
by Contractor pursuant to the provisions of this Agreement is the exclusive property of City,
provided however, that medical records of individuals served by Contractor under this
Agreement are excluded; and no such writing, document or information shall be the subject
of any copyright or proprietary claim by Contractor. Contractor shall turn over to City, all
such records as required by this Agreement. Contractor shall not, under any
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5.2

5.3
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6.1

circumstances, release any records created during the course of performance of the
contract to any entity without City’s written permission, unless required to do so by a Court
of competent jurisdiction.

Contractor understands and acknowledges that as the exclusive owner of any and all such
writings, documents and information, City has the right to use all such writings, documents
and information as City desires, without restriction.

In accordance with Texas law, Contractor acknowledges and agrees that all local
government records created or received in the transaction of official business or the
creation or maintenance of which were paid for by public funds are declared to be public
property and are subject to the provisions of Chapter 201 of the Texas Local Government
Code and Subchapter J, Chapter 441 of the Texas Government Code. Thus, no such local
government records produced by or on behalf of Contractor pursuant to this Agreement
shall be the subject of any copyright or proprietary claim by Contractor. Any intellectual
property rights associated with the tool or work product developed under this agreement
shall be the property of City, and Contractor shall execute any documents necessary to
assign said intellectual property rights to City. Contractor further agrees that any tool or
work product developed under this agreement shall be a work-for-hire as defined in Title
17 USC Section 201 and any copyright shall be the property of City.

The term “local government record” as used herein shall mean any document, paper, letter,
book, map, photograph, sound or video recording, microfilm, magnetic tape, electronic
medium, or other information recording medium, regardless of physical form or
characteristic and regardless of whether public access to it is open or restricted under the
laws of the state, created or received by local government or any of its officers or
employees pursuant to law, including an ordinance, or in the transaction of public business.

City Data. Contractor agrees to comply with the City’s Data Governance Administrative
Directive 7.12 and Data Security Administrative Directive 7.3a in the same manner required
of City employees, interns, volunteers and trainees, for City Data arising out of, resulting
from or related to Contractor’s activities under this contract. As between City and
Contractor, City is and will remain the sole and exclusive owner of all right, title, and interest
in and to all City Data, including all intellectual property rights relating thereto, subject only
to any limited license expressly granted to Contractor, and Contractor is and will remain
the sole and exclusive owner of all right, title, and interest in and to the Contractor materials,
including all intellectual property rights relating thereto, subject only to the authorization
and license granted to City.

Contractor agrees to comply with all applicable federal, state, and local laws, rules, and
regulations governing documents and ownership, access and retention.

VI. RECORDS RETENTION AND CONFIDENTIALITY

Contractor and its subcontractors, if any, shall properly, accurately and completely maintain
all documents, papers, and records, and other evidence pertaining to the services rendered
hereunder (hereafter referred

to as “documents”) and shall make such materials available to the City at their respective
offices, at all reasonable times and as often as City may deem necessary during the
Agreement period, including any extension or renewal hereof, and the record retention
period established herein, for purposes of audit, inspection, examination, and making
excerpts or copies of same by City and any of its authorized representatives.
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6.2

6.3

6.4

6.5

6.6

7.1

7.2

7.3

Contractor shall retain any and all documents produced as a result of services provided
hereunder for a period of four (4) years (hereafter referred to as “retention period”) from
the date of termination of the Agreement. If, at the end of the retention period, there is
litigation or other questions arising from, involving or concerning this documentation or the
services provided hereunder, Contractor shall retain the records until the resolution of such
litigation or other such questions. Contractor acknowledges and agrees that City shall have
access to any and all such documents at any and all times, as deemed necessary by City,
during said retention period. City may, at its election, require Contractor to return the
documents to City at Contractor’'s expense prior to or at the conclusion of the retention
period. In such event, Contractor may retain a copy of the documents at its sole cost and
expense.

Contractor shall notify City, immediately, in the event Contractor receives any requests for
information from a third party, which pertain to the documentation and records referenced
herein. Contractor understands and agrees that City will process and handle all such
requests.

No reports, information, project evaluation, project designs, data or any other
documentation developed by, given to, prepared by, or assembled by the Contractor under
this Agreement shall be disclosed or made available to any individual or organization by
the Contractor without the express prior written approval of the City.

The Contractor shall establish a method to secure the confidentiality of records and
information that the Contractor may have access to, in accordance with the applicable
federal, state, and local laws and regulations. This provision shall not be construed as
limiting the City’s or its authorized representatives’ right of access to records or other
information under this contract.

Additionally, Contractor shall execute a HIPAA Business Associate Agreement in
substantially the same form as shown in Attachment II, which is intended to protect the
privacy and provide for the security of Protected Health Information disclosed pursuant to
this Agreement in compliance with the Health Insurance Portability and Accountability Act
of 1996, as amended, and regulations promulgated thereunder by the U.S. Department of
Health and Human Services and other applicable laws. Contractor shall establish specific
procedures designed to meet the obligations of this Article, including, but not limited to
execution of confidential disclosure agreements, regarding the Confidential Information
with Contractor’'s employees and subcontractors prior to any disclosure of the Confidential
Information. All confidential obligations contained herein (including those pertaining to
information transmitted orally) shall survive the termination of this Agreement. The Parties
shall ensure that their respective employees, agents, and contractors are aware of and
shall comply with the aforementioned obligations.

VII. TERMINATION

For purposes of this Agreement, "termination" of this Agreement shall mean termination by
expiration of the Agreement term as stated in Article Il. Term, or earlier termination
pursuant to any of the provisions hereof.

Termination Without Cause. This Agreement may be terminated by City without cause
upon 30 calendar days’ written notice, which notice shall be provided in accordance with
Article VIII. Notice.

Termination For Cause. Upon written notice, which notice shall be provided in accordance
with Article VIII. Notice, either Party may terminate this Agreement as of the date provided
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in the notice, in whole or in part, upon the occurrence of one (1) or more of the following
events, each of which shall constitute an Event for Cause under this Agreement:

7.3.1 With respect to Contractor, the sale, transfer, pledge, conveyance or assignment
of this Agreement without prior approval, as provided in Article XIl. Assignment
and Subcontracting; or

7.3.2 Any material breach of the terms of this Agreement, as determined solely by the non-
breaching Party.

7.4 Defaults With Opportunity for Cure. Should Contractor default in the performance of this
Agreement in a manner stated in this section 7.4 below, same shall be considered an event
of default. City shall deliver written notice of said default specifying such matter(s) in
default. Contractor shall have 10 calendar days after receipt of the written notice, in
accordance with Article VIII. Notice, to cure such default. If Contractor fails to cure the
default within such 10 day cure period, City shall have the right, without further notice, to
terminate this Agreement in whole or in part as City deems appropriate, and to contract
with another contractor to complete the work required in this Agreement. City shall also
have the right to offset the cost of said new Agreement with a new contractor against
Contractor’s future or unpaid invoice(s), subject to the duty on the part of City to mitigate
its losses to the extent required by law.

7.4.1  Failure to comply with the terms and conditions stated in Article XIV. SBEDA;
7.4.2  Bankruptcy or selling substantially all of company’s assets;

7.4.3 Failing to perform or failing to comply with any covenant herein required; or
7.4.4 Performing unsatisfactorily as determined by City.

7.5 Termination By Law. If any state or federal law or regulation is enacted or promulgated
which prohibits the performance of any of the duties herein, or, if any law is interpreted to
prohibit such performance, this Agreement shall automatically terminate as of the effective
date of such prohibition.

7.6 Regardless of how this Agreement is terminated, Contractor shall effect an orderly transfer
to City or to such person(s) or firm(s) as the City may designate, at no additional cost to
City, all completed or partially completed documents, papers, records, charts, reports, and
any other materials or information produced as a result of or pertaining to the services
rendered by Contractor, or provided to Contractor, hereunder, regardless of storage
medium, if so requested by City, or shall otherwise be retained by Contractor in accordance
with Article VI. Records Retention. Any record transfer shall be completed within thirty (30)
calendar days of a written request by City and shall be completed at Contractor’s sole cost
and expense. Payment of compensation due or to become due to Contractor is conditioned
upon delivery of all such documents, if requested by City.

7.7 Within forty-five (45) calendar days of the effective date of completion, or termination or
expiration of this Agreement, Contractor shall submit to City its claims, in detail, for the
monies owed by City for services performed under this Agreement through the effective
date of termination. Failure by Contractor to submit its claims within said forty-five (45)
calendar days shall negate any liability on the part of City and constitute a Waiver by
Contractor of any and all right or claims to collect moneys that Contractor may rightfully be
otherwise entitled to for services performed pursuant to this Agreement.

7.8 Upon the effective date of expiration or termination of this Agreement, Contractor shall
cease all operations of work being performed by Contractor or any of its subcontractors
pursuant to this Agreement.
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7.9

Termination not sole remedy. In no event shall City’s action of terminating this Agreement,
whether for cause or otherwise, be deemed an election of City’s remedies, nor shall such
termination limit, in any way, at law or at equity, City’s right to seek damages from or
otherwise pursue Contractor for any default hereunder or other action.

VIIl. NOTICE

Except where the terms of this Agreement expressly provide otherwise, any election, notice
or communication required or permitted to be given under this Agreement shall be in writing
and deemed to have been duly given if and when delivered personally (with receipt
acknowledged), or three (3) days after depositing same in the U.S. mail, first class, with
proper postage prepaid, or upon receipt if sending the same by certified mail, return receipt
requested, or upon receipt when sent by a commercial courier service (such as Federal
Express or DHL Worldwide Express) for expedited delivery to be confirmed in writing by
such courier, at the addresses set forth below or to such other address as either party may
from time to time designate in writing.

If intended for City, to: If intended for Contractor, to:
City of San Antonio H-E-B, LP

Attn: Director, San Antonio Metropolitan Attn: Donna Montemayor,
Health District Vice President

100 W Houston St, 14t Floor 646 South Flores St.

San Antonio, TX 78205 San Antonio, TX 78204

IX. NON-DISCRIMINATION

Non-Discrimination. As a party to this contract, Contractor understands and agrees to
comply with the Non-Discrimination Policy of the City of San Antonio contained in Chapter
2, Article X. of the City Code and further, shall not discriminate on the basis of race, color,
religion, national origin, sex, sexual orientation, gender identity, veteran status, age or
disability, unless exempted by state or federal law, or as otherwise established herein.

X. INSURANCE

No later than 30 days before the scheduled event, CONTRACTOR must provide a
completed Certificate(s) of Insurance to Metro Health. The certificate must be:

o clearly labeled with the legal name of the event in the Description of Operations
block;
. completed by an agent and signed by a person authorized by the insurer to bind

coverage on its behalf (CITY will not accept Memorandum of Insurance or Binders as proof
of insurance); and
. properly endorsed and have the agent’s signature, and phone number.

Certificates may be mailed or sent via email, directly from the insurer’s authorized
representative. CITY shall have no duty to pay or perform under this Agreement until such
certificate and endorsements have been received and approved by Metro Health. No officer
or employee, other than CITY’S Risk Manager, shall have authority to waive this
requirement.
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If the City does not receive copies of insurance endorsement, then by executing this
Agreement, CONTRACTOR certifies and represents that its endorsements do not
materially alter or diminish the insurance coverage for the Event.

The City’s Risk Manager reserves the right to modify the insurance coverages, their limits,
and deductibles prior to the scheduled event or during the effective period of this
Agreement based on changes in statutory law, court decisions, and changes in the
insurance market which presents an increased risk exposure.

CONTRACTOR shall obtain and maintain in full force and effect for the duration of this
Agreement, at CONTRACTOR’S sole expense, insurance coverage written on an
occurrence basis, by companies authorized and admitted to do business in the State of
Texas and with an A.M. Best’s rating of no less than A- (VII), in the following types and for
an amount not less than the amount listed below. If the CONTRACTOR claims to be self-
insured, they must provide a copy of their declaration page so the CITY can review their
deductibles:

INSURANCE TYPE LIMITS
1. Workers' Compensation Statutory
2. Employers' Liability $1,000,000/$1,000,000/$1,000,
000
3. Commercial General Liability Insurance to For Bodily Injury and
include coverage for the following: Property Damage $1,000,000
a) Premises/Operations per occurrence,

$2,000,000 general aggregate,
or its equivalent in Umbrella or
Excess Liability Coverage.

b) Products/Completed Operations
C) Personal/Advertising Injury

d) Contractual Liability

€) Independent Contractors*

f) Sexual Abuse/Molestation

4. Professional Liability (Claims-made $1,000,000 per claim
Coverage) damages by reason of any
act, malpractice, error, or
omission in the professional
service.

5.Employee Dishonesty Liability $200,000.00

*If Applicable

CONTRACTOR must require, by written contract, that all subcontractors providing goods or
services under this Agreement obtain the same insurance coverages required of CONTRACTOR
and provide a certificate of insurance and endorsement that names CONTRACTOR and CITY as
additional insureds. @ CONTRACTOR shall provide CITY with subcontractor certificates and
endorsements before the subcontractor starts work.

If a loss results in litigation, then the CITY is entitled, upon request and without expense to the City,
to receive copies of the policies, declaration page and all endorsements. CONTRACTOR must
comply with such requests within 10 days by submitting the requested insurance documents to the
CITY at the following address:
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City of San Antonio
San Antonio Metropolitan Health District
P.O. Box 839966
San Antonio, TX 78283-3966

CONTRACTOR's insurance policies must contain or be endorsed to contain the following provisions:

. Name CITY and its officers, officials, employees, volunteers, and elected
representatives as additional insureds by endorsement, as respects operations and activities of, or
on behalf of, the named insured performed under contract with CITY. The endorsement
requirement is not applicable for workers’ compensation and professional liability policies.

. Endorsement that the “other insurance” clause shall not apply to CITY where CITY
is an additional insured shown on the policy. CITY’s insurance is not applicable in the event of a
claim.

. Contractor shall submit a waiver of subrogation to include, workers’ compensation,

employers’ liability, general liability and auto liability policies in favor of CITY; and

. Provide 30 days advance written notice directly to CITY of any suspension,
cancellation, non-renewal or materials change in coverage, and not less than ten (10) calendar
days advance written notice for nonpayment of premium.

Within five (5) calendar days of a suspension, cancellation, material change in coverage, or non-
renewal of coverage, CONTRACTOR shall provide a replacement Certificate of Insurance and
applicable endorsements to CITY. CITY shall have the option to suspend CONTRACTOR'’S
performance should there be a lapse in coverage at any time during this Agreement. Failure to
provide and to maintain the required insurance shall constitute a material breach of this Agreement.

In addition to any other remedies CITY may have upon CONTRACTOR'’S failure to provide and
maintain any insurance or policy endorsements to the extent and within the time required, CITY
may order CONTRACTOR to stop work and/or withhold any payment(s) which become due to
CONTRACTOR under this Agreement untii CONTRACTOR demonstrates compliance with
requirements.

Nothing contained in this Agreement shall be construed as limiting the extent to which
CONTRACTOR may be held responsible for payments of damages to persons or property resulting
from CONTRACTOR’S or its subcontractors’ performance of the work covered under this
Agreement.

CONTRACTOR'’S insurance shall be deemed primary and non-contributory with respect to any
insurance or self - insurance carried by City for liability arising out of operations under this
Agreement.

The insurance required is in addition to and separate from any other obligation contained in this
Agreement and no claim or action by or on behalf of City shall be limited to insurance coverage
provided.

CONTRACTOR and any subcontractor are responsible for all damage to their own equipment
and/or property result from their own negligence.

XI. INDEMNIFICATION

10
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11.2

11.3

114

121

CONTRACTOR covenants and agrees to FULLY INDEMNIFY, DEFEND and HOLD
HARMLESS, the CITY and the elected officials, employees, officers, directors,
volunteers and representatives of the CITY, individually and collectively, from and
against any and all costs, claims, liens, damages, losses, expenses, fees, fines,
penalties, proceedings, actions, demands, causes of action, liability and suits of any
kind and nature, including but not limited to, personal or bodily injury, death and
property damage, made upon the CITY directly or indirectly arising out of, resulting
from or related to CONTRACTOR’S activities under this Agreement, including any
acts or omissions of CONTRACTOR, any agent, officer, director, representative,
employee, consultant or subcontractor of CONTRACTOR, and their respective
officers, agents employees, directors and representatives while in the exercise of
the rights or performance of the duties under this Agreement. The indemnity
provided for in this paragraph shall not apply to any liability resulting from the
negligence of CITY, its officers or employees, in instances where such negligence
causes personal injury, death, or property damage. IN THE EVENT CONTRACTOR
AND CITY ARE FOUND JOINTLY LIABLE BY A COURT OF COMPETENT
JURISDICTION, LIABILITY SHALL BE APPORTIONED COMPARATIVELY IN
ACCORDANCE WITH THE LAWS FOR THE STATE OF TEXAS, WITHOUT, HOWEVER,
WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE TO THE CITY UNDER
TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER
TEXAS LAW. In addition, CONTRACTOR agrees to indemnify, defend, and hold the
City harmless from any claim involving patent infringement, trademarks, trade
secrets, and copyrights on goods supplied.

The provisions of this INDEMNITY are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or otherwise, to any other person or
entity. CONTRACTOR shall advise the CITY in writing within 24 hours of any claim or
demand against the CITY or CONTRACTOR known to CONTRACTOR related to or arising
out of CONTRACTOR's activities under this AGREEMENT and shall see to the
investigation and defense of such claim or demand at CONTRACTOR's cost. The CITY
shall have the right, at its option and at its own expense, to participate in such defense
without relieving CONTRACTOR of any of its obligations under this paragraph.

Defense Counsel - City shall have the right to select or to approve defense counsel to be
retained by CONTRACTOR in fulfilling its obligation hereunder to defend and indemnify
City, unless such right is expressly waived by City in writing. CONTRACTOR shall retain
City approved defense counsel within seven (7) business days of City’s written notice that
City is invoking its right to indemnification under this Agreement. If CONTRACTOR fails to
retain Counsel within such time period, City shall have the right to retain defense counsel
on its own behalf, and CONTRACTOR shall be liable for all costs incurred by City. City
shall also have the right, at its option, to be represented by advisory counsel of its own
selection and at its own expense, without waiving the foregoing.

Employee Litigation — In any and all claims against any party indemnified hereunder by any
employee of CONTRACTOR, any subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification
obligation herein provided shall not be limited in any way by any limitation on the amount
or type of damages, compensation or benefits payable by or for CONTRACTOR or any
subcontractor under worker’'s compensation or other employee benefit acts.

XIlI. ASSIGNMENT AND SUBCONTRACTING

Contractor shall supply qualified personnel as may be necessary to complete the work to
be performed under this Agreement. Persons retained to perform work pursuant to this
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Agreement shall be the employees or subcontractors of Contractor. Contractor, its
employees or its subcontractors shall perform all necessary work.

12.3  Any work or services approved for subcontracting hereunder shall be subcontracted only
by written contract and, unless specific waiver is granted in writing by the City, shall be
subject by its terms to each and every provision of this Agreement. Compliance by
subcontractors with this Agreement shall be the responsibility of Contractor. City shall in
no event be obligated to any third party, including any subcontractor of Contractor, for
performance of services or payment of fees. Any references in this Agreement to an
assignee, transferee, or subcontractor, indicate only such an entity as has been approved
by the City Council.

12.4  Except as otherwise stated herein, Contractor may not sell, assign, pledge, transfer or
convey any interest in this Agreement, nor delegate the performance of any duties
hereunder, by transfer, by subcontracting or any other means, without the consent of the
Director. As a condition of such consent, if such consent is granted, Contractor shall remain
liable for completion of the services outlined in this Agreement in the event of default by
the successor Contractor, assignee, transferee or subcontractor.

12.5 Any attempt to transfer, pledge or otherwise assign this Agreement without said written
approval, shall be void ab initio and shall confer no rights upon any third person. Should
Contractor assign, transfer, convey, delegate, or otherwise dispose of any part of all or any
part of its right, title or interest in this Agreement, City may, at its option, cancel this
Agreement and all rights, titles and interest of Contractor shall thereupon cease and
terminate, in accordance with Article VII. Termination, notwithstanding any other remedy
available to City under this Agreement. The violation of this provision by Contractor shall
in no event release Contractor from any obligation under the terms of this Agreement, nor
shall it relieve or release Contractor from the payment of any damages to City, which City
sustains as a result of such violation.

XII. INDEPENDENT CONTRACTOR

Contractor covenants and agrees that it is an independent contractor and not an officer, agent,
servant or employee of City; that Contractor shall have exclusive control of and exclusive right to
control the details of the work performed hereunder and all persons performing same, and shall be
responsible for the acts and omissions of its officers, agents, employees, contractors,
subcontractors and consultants; that the doctrine of “respondeat superior” shall not apply as
between City and Contractor, its officers, agents, employees, contractors, subcontractors and
consultants, and nothing herein shall be construed as creating the relationship of employer-
employee, principal-agent, partners or joint venturers between City and Contractor. The parties
hereto understand and agree that the City shall not be liable for any claims which may be asserted
by any third party occurring in connection with the services to be performed by the Contractor under
this Agreement and that the Contractor has no authority to bind the City.

XIV.  [Reserved]

XV. CONFLICT OF INTEREST

15.1  The Charter of the City of San Antonio and the City of San Antonio Code of Ethics prohibit
a City officer or employee, as those terms are defined in Section 2-52 of the Code of Ethics,
from having a direct or indirect financial interest in any contract with the City. An officer or
employee has a “prohibited financial interest” in a contract with the City or in the sale to the
City of land, materials, supplies or service, if any of the following individual(s) or entities is
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15.2

16.1

16.2

a party to the contract or sale:

o a City officer or employee; his or her spouse, sibling, parent, child or other family
member within the first degree of consanguinity or affinity;

e an entity in which the officer or employee, or his or her parent, child or spouse directly
or indirectly owns (i) 10 percent or more of the voting stock or shares of the entity, or
(i) 10 percent or more of the fair market value of the entity; or

e an entity in which any individual or entity listed above is (i) a subcontractor on a City
contract, (ii) a partner or (iii) a parent or subsidiary entity.

Pursuant to the subsection above, Contractor warrants and certifies, and this Agreement
is made in reliance thereon, that by contracting with the City, Contractor does not cause a
City employee or officer to have a prohibited financial interest in the Contract. Contractor
further warrants and certifies that it has tendered to the City a Contracts Disclosure
Statement in compliance with the City’s Ethics Code.

XVI. AMENDMENTS

Except where the terms of this Agreement expressly provide otherwise, any alterations,
additions or deletions to the terms hereof, shall be effected by amendment, in writing,
executed by both City and Contractor. The Director may execute contract amendments on
behalf of the City without further action by the San Antonio City Council, in the following
circumstances: (A) an increase in contract funding in an amount not exceeding (a) twenty-
five percent (25%) of the total amount of this contract or (b) $25,000.00, whichever is the
lesser amount; provided, however, that the cumulative total of all amendments increasing
funding and executed without City Council approval pursuant to this subsection during the
term of this contract shall not exceed the foregoing amount; (B) no cost extensions up to
two years; (C) budget adjustments authorized by the funding agency so long as the total
dollar amount of the budget remains unchanged; (D) modifications to the Scope of
Work due to the adjustment described in subsection (A) of this Section or for any other
reason, so long as the terms of the amendment are reasonably within the parameters set
forth in the original Scope of Work; and (E) changes in state or federal regulations mandated
by the funding agency.

It is understood and agreed by the parties hereto that changes in local, state and federal
rules, regulations or laws applicable hereto may occur during the term of this Agreement
and that any such changes shall be automatically incorporated into this Agreement without
written amendment hereto, and shall become a part hereof as of the effective date of the
rule, regulation or law.

XVIl.  SEVERABILITY

If any clause or provision of this Agreement is held invalid, illegal or unenforceable under present
or future federal, state or local laws, including but not limited to the City Charter, City Code, or
ordinances of the City of San Antonio, Texas, then and in that event it is the intention of the parties
hereto that such invalidity, illegality or unenforceability shall not affect any other clause or provision
hereof and that the remainder of this Agreement shall be construed as if such invalid, illegal or
unenforceable clause or provision was never contained herein; it is also the intention of the parties
hereto that in lieu of each clause or provision of this Agreement that is invalid, illegal, or
unenforceable, there be added as a part of the Agreement a clause or provision as similar in terms
to such invalid, illegal or unenforceable clause or provision as may be possible, legal, valid and
enforceable.
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XVIII. LICENSES/CERTIFICATIONS

Contractor warrants and certifies that Contractor and any other person designated to provide
services hereunder has the requisite training, license and/or certification to provide said services,
and meets all competence standards promulgated by all other authoritative bodies, as applicable
to the services provided herein.

XIX. COMPLIANCE

Contractor shall provide and perform all services required under this Agreement in compliance with
all applicable federal, state and local laws, rules and regulations.

XX. NONWAIVER OF PERFORMANCE

Unless otherwise specifically provided for in this Agreement, a waiver by either Party of a breach
of any of the terms, conditions, covenants or guarantees of this Agreement shall not be construed
or held to be a waiver of any succeeding or preceding breach of the same or any other term,
condition, covenant or guarantee herein contained. Further, any failure of either Party to insist in
any one or more cases upon the strict performance of any of the covenants of this Agreement, or
to exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change, modification or
discharge by either party hereto of any provision of this Agreement shall be deemed to have been
made or shall be effective unless expressed in writing and signed by the party to be charged. In
case of City, such changes must be approved by the City Council, as described in Article XVI.
Amendments. No act or omission by a Party shall in any manner impair or prejudice any right,
power, privilege, or remedy available to that Party hereunder or by law or in equity, such rights,
powers, privileges, or remedies to be always specifically preserved hereby.

XXI. LAW APPLICABLE & LEGAL FEES

21.1 THIS AGREEMENT SHALL BE CONSTRUED UNDER AND IN ACCORDANCE WITH
THE LAWS OF THE STATE OF TEXAS AND ALL OBLIGATIONS OF THE PARTIES
CREATED HEREUNDER ARE PERFORMABLE IN BEXAR COUNTY, TEXAS.

21.2  Any legal action or proceeding brought or maintained, directly or indirectly, as a result of
this Agreement shall be heard and determined in the City of San Antonio, Bexar County,
Texas.

21.3  The Parties hereto expressly agree that, in the event of litigation, each party hereby waives
its right to payment of attorneys’ fees.

XXII. LEGAL AUTHORITY
The signer of this Agreement for Contractor represents, warrants, assures and guarantees that he
has full legal authority to execute this Agreement on behalf of Contractor and to bind Contractor to
all of the terms, conditions, provisions and obligations herein contained.
XXIIl. PARTIES BOUND
This Agreement shall be binding on and inure to the benefit of the parties hereto and their respective

heirs, executors, administrators, legal representatives, and successors and assigns, except as
otherwise expressly provided for herein.
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XXIV. CAPTIONS

The captions contained in this Agreement are for convenience of reference only, and in no way
limit or enlarge the terms and/or conditions of this Agreement.

XXV. PROHIBITION ON CONTRACTS WITH COMPANIES BOYCOTTING ISRAEL

Texas Government Code 8§2271.002 provides that a governmental entity may not enter into a
contract with a company for goods or services, unless the contract contains a written verification
from the company that it:

(1) does not boycott Israel; and
(2) will not boycott Israel during the term of the contract.

This section only applies to a contract that:
(1) is between a governmental entity and a company with 10 or more full-time employees; and
(2) has a value of $100,000 or more that is to be paid wholly or partly from public funds of the
governmental entity.

"Boycott Israel" means refusing to deal with, terminating business activities with, or otherwise taking
any action that is intended to penalize, inflict economic harm on, or limit commercial relations
specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled
territory, but does not include an action made for ordinary business purposes.

"Company" means a for-profit organization, association, corporation, partnership, joint venture,
limited partnership, limited liability partnership, or limited liability company, including a wholly owned
subsidiary, majority-owned subsidiary, parent company, or affiliate of those entities or business
associations that exists to make a profit. This term does not include a sole proprietorship.

By submitting an offer to or executing contract documents with the City of San Antonio, Company
hereby verifies that it does not boycott Israel, and will not boycott Israel during the term of the
contract. City hereby relies on Company’s verification. If found to be false, City may terminate the
contract for material breach.

XXVI. PROHIBITION ON CONTRACTS WITH COMPANIES BOYCOTTING CERTAIN ENERGY
COMPANIES

This section only applies to a contract that:
(1) is between a governmental entity and a company with 10 or more full-time employees;
and
(2) has a value of $100,000 or more that is to be paid wholly or partly from public funds of
the governmental entity.

"Company" means a for-profit organization, association, corporation, partnership, joint venture,
limited partnership, limited liability partnership, or limited liability company, including a wholly owned
subsidiary, majority-owned subsidiary, parent company, or affiliate of those entities or business
associations that exists to make a profit. This term does not include a sole proprietorship.

"Boycott energy company" means, without an ordinary business purpose, refusing to deal with,
terminating business activities with, or otherwise taking any action that is intended to penalize,
inflict economic harm on, or limit commercial relations with a company because the company: (A)
engages in the exploration, production, utilization, transportation, sale, or manufacturing of fossil
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fuel-based energy and does not commit or pledge to meet environmental standards beyond
applicable federal and state law; or (B) does business with a company described in (A).

Texas Government Code 82274 provides that a governmental entity may not enter into a contract
with a company for goods or services, unless the contract contains a written verification from the
company that it: (1) does not boycott energy companies; and (2) will not boycott energy companies
during the term of the contract.

By submitting an offer to or executing contract documents with the City of San Antonio, Company
hereby verifies that it does not boycott energy companies and will not boycott energy companies
during the term of the contract. City hereby relies on Company’s verification. If found to be false,
City may terminate the contract for material breach.

XXXVII. PROHIBITION ON CONTRACTS WITH COMPANIES THAT DISCRIMINATE
AGAINST FIREARM AND AMMUNITION INDUSTRIES

This section only applies to a contract that:
(1) is between a governmental entity and a company with 10 or more full-time employees;
and
(2) has a value of $100,000 or more that is to be paid wholly or partly from public funds of
the governmental entity.

"Company" means a for-profit organization, association, corporation, partnership, joint venture,
limited partnership, limited liability partnership, or limited liability company, including a wholly owned
subsidiary, majority-owned subsidiary, parent company, or affiliate of those entities or business
associations that exists to make a profit. This term does not include a sole proprietorship.

"Discriminate against a firearm entity or firearm trade association": (A) means, with respect to the
entity or association, to: (i) refuse to engage in the trade of any goods or services with the entity or
association based solely on its status as a firearm entity or firearm trade association; (ii) refrain
from continuing an existing business relationship with the entity or association based solely on its
status as a firearm entity or firearm trade association; or (iii) terminate an existing business
relationship with the entity or association based solely on its status as a firearm entity or firearm
trade association.

Texas Government Code 82274 provides that a governmental entity may not enter into a contract
with a company for goods or services, unless the contract contains a written verification from the
company that it: (1) does not have a practice, policy, guidance, or directive that discriminates
against a firearm entity or firearm trade association; and (2) will not discriminate during the term of
the contract against a firearm entity or firearm trade association.

By submitting an offer to or executing contract documents with the City of San Antonio, Company
hereby verifies that it does not have a practice, policy, guidance, or directive that discriminates
against a firearm entity or firearm trade association; and will not discriminate during the term of the
contract against a firearm entity or firearm trade association. City hereby relies on Company’s
verification. If found to be false, City may terminate the contract for material breach.

XXVIIl. PROHIBITION ON CONTRACTS WITH COMPANIES ENGAGED IN
BUSINESS WITH IRAN, SUDAN, OR FOREIGN TERRORIST ORGANIZATION
Texas Government Code 82252.152 provides that a governmental entity may not enter into a

governmental contract with a company that is identified on a list prepared and maintained under
Texas Government Code §82270.0201 or 2252.153. Contractor hereby certifies that it is not
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identified on such a list and that it will notify City should it be placed on such a list while under
contract with City. City hereby relies on Contractor's certification. If found to be false, or if Contractor
is identified on such list during the course of its contract with City, City may terminate this

Agreement for material breach.

XXIX. ENTIRE AGREEMENT

This Agreement, together with its authorizing ordinance and its exhibits, if any, constitute the final
and entire agreement between the parties hereto and contain all of the terms and conditions agreed
upon. No other agreements, oral or otherwise, regarding the subject matter of this Agreement shall
be deemed to exist or to bind the parties hereto, unless same be in writing, dated subsequent to
the date hereto, and duly executed by the parties, in accordance with Article XVI. Amendments.

EXECUTED and AGREED to as of the dates indicated below.

CITY OF SAN ANTONIO

Claude A. Jacob, DrPH, MPH
Health Director
San Antonio Metropolitan Health District

Date:

Approved as to Form:

City Attorney

17

H-E-B, LP

DocuSigned by:
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Donifia Montemayor

Vice President

Professional Services, Marketing,
Technology & New Business
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Target Pharmacy Zip Codes
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78201
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78229
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Attachment |1
WITNESSETH:

HIPAA BUSINESS ASSOCIATE AGREEMENT
This HIPAA Business Associate Agreement (Agreement) is entered into by and between the City of San Antonio
(“Covered Entity”), and H-E-B, LP, a Texas limited partnership, a Business Associate (“BA”), referred to

collectively herein as the “Parties.”

WHEREAS, the City of San Antonio and BA have entered into a Professional Services Contract (“Service Contract™),
executed on , Whereby BA provides consulting services to the Covered Entity; and

WHEREAS, Covered Entity and BA may need to use, disclose and/or make available certain information pursuant to
the terms of the Service Contract, some of which may constitute Protected Health Information (“PHI”); and

WHEREAS, Covered Entity and BA intend to protect the privacy and provide for the security of PHI disclosed to
each other pursuant to the Service Contract in compliance with the Health Insurance Portability and Accountability
Act of 1996, Public Law 104-191 (“HIPAA”) and regulations promulgated thereunder by the U.S. Department of
Health and Human Services (the “HIPAA Regulations”), Health Information Technology for Economic and Clinical
Health Act (“HITECH Act”) and other applicable laws; and

WHEREAS, the purpose of this Agreement is to satisfy certain standards and requirements of HIPAA and the HIPAA
Regulations, including, but not limited to, Title 45, Section 164.504(¢e) of the Code of Federal Regulations (“C.F.R.”),
as the same may be amended from time to time;

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties, intending to be legally bound, hereby agree as follows:

A. Definitions. For the purposes of this Agreement, the following terms have the meanings ascribed to them:

(1) “Breach” shall mean an impermissible use or disclosure under the Privacy Rule that compromises the
security or privacy of the protected health information. An impermissible use or disclosure of protected
health information is presumed to be a breach unless the covered entity or business associate, as applicable,
demonstrates that there is a low probability that the protected health information has been compromised
based on a risk assessment of at least the following factors:

(a) the nature and extent of the protected health information involved, including the types of
identifiers and the likelihood of re-identification;

(b) the unauthorized person who used the protected health information or to whom the
disclosure was made;

(c) whether the protected health information was actually acquired or viewed; and
(d) the extent to which the risk to the protected health information has been mitigated.

(2) “Designated Record Set” shall have the same meaning as the term “designated record
set” in 45 C.F.R. 164.501.

(3) “Disclosure” with respect to PHI, shall mean the release, transfer, provision of access
to or divulging in any other manner of PHI outside the entity holding the PHI.

(4) “Health Information” is defined in 45 C.F.R. 160.103 as any information, including
genetic information, whether oral or recorded in any form or medium that: (1) is created or received by
a health care provider, health plan, public health authority, employer, life insurer, school or university, or
health care clearinghouse; and (2) relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an individual; or the past, present, or future
payment for the provision of health care to an individual.

(5) “Individual” means the person who is the subject of protected health information and
shall include a person who qualifies as a personal representative in accordance with 45 C.F.R. 164.502(g).
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(6) “Individually Identifiable Health Information™ is defined in 45 C.F.R. 160.103 as information that is a subset

of health information, including demographic information collected from an individual, and: (1) is
created or received by a health care provider, health plan, employer, or health care clearinghouse; and
(2) relates to the past, present, or future physical or mental health or condition of an individual; the
provision of health care to an individual; or the past, present, or future payment for the provision of
health care to an individual; and (i) identifies the individual; or (ii) with respect to which there is a
reasonable basis to believe the information can be used to identify the individual.

(7) “Privacy Rule” shall mean the regulations for Privacy of Individually Identifiable Health Information at 45

®)

©)

(10)

(11)

(12)

C.F.R. Part 160 and Part 164, Subpart E.

“Protected Health Information” or “PHI” shall have the same meaning as the term "protected health

information” in 45 C.F.R. 160.103, limited to the information created or received by BA from or on
behalf of Covered Entity in performing the Service Contract (not including information received by BA
as part of its normal business processes as a pharmacy). PHI includes “Electronic Protected Health
Information” or “EPHI” and shall have the meaning given to such term under the HIPAA Rule, including
but not limited to 45 C.F.R. Parts 160, 162, 164, and under HITECH.

"Required By Law" means a mandate contained in law that compels an entity to make a use or disclosure

of protected health information and that is enforceable in a court of law. Required by law includes, but
is not limited to, court orders and court-ordered warrants; subpoenas or summons issued by a court,
grand jury, a governmental or tribal inspector general, or an administrative body authorized to require
the production of information; a civil or an authorized investigative demand; Medicare conditions of
participation with respect to health care providers participating in the program; and statutes or regulations
that require the production of information, including statutes or regulations that require such information
if payment is sought under a government program providing public benefits. 45 C.F.R 164.103.

“Secretary” shall mean the Secretary of the U.S. Department of Health and Human Services or his designee.

“Security Rules” shall mean the Security Standards for the Protection of Electronic Protected Health
Information codified at 45 C.F.R. Part 164.

The Health Information Technology for Economic and Clinical Health (“HITECH”) Act shall mean
Division A, Title XII of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5).

B. BA Obligations and Activities. BA agrees that it shall:

@)

O]

@)

(4)

®)

Not use or disclose the PHI other than as permitted or required by this Agreement or as Required by
Law;

Establish and maintain appropriate administrative, physical, and technical safeguards that reasonably
and appropriately protect, consistent with the services provided under this Agreement, the
confidentiality, integrity, and availability of the electronic protected health information that it creates,
receives, maintains, or transmits on behalf of Covered Entity;

Mitigate, to the extent practicable, any harmful effect that is known to BA of a use or disclosure of PHI
by BA in violation of the requirements of this Agreement;

Report to Covered Entity any use or disclosure of PHI of which BA is aware or becomes aware that is
not provided for or allowed by this Agreement as well as any Security Incident as defined by 45 C.F.R.
164.304 that BA becomes of aware of;

Ensure that a business associate agreement is in place with any of its agents or subcontractors with which
BA:

(@) does business, and

(b) to whom it provides PHI received from, or created or received by BA on behalf of, Covered
Entity; and ensures such agents or subcontractors are aware of and agree to the same restrictions
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(6)

Y]

®)

9)

(10)

(11)

(12)

(13)

(14)

and conditions that apply through this Agreement to BA with respect to such information, and
further agree to implement reasonable and appropriate administrative, physical and technical
safeguards that render such PHI unusable, unreadable and indecipherable to individuals
unauthorized to acquire or otherwise have access to such PHI;

Provide access, at the request of Covered Entity, and in a reasonable time and manner as agreed by the
Parties, to PHI in a Designated Record Set to Covered Entity or, as directed by Covered Entity, to an
Individual in order to meet the requirements 45 C.F.R. §164.524;

Make any amendment(s) to PHI in a Designated Record Set that the Covered Entity directs or agrees to
pursuant to 45 C.F.R. 164.526 at the request of the Covered Entity or an Individual, and in a reasonable
time and manner agreed to by the Parties;

Make available to the Covered Entity or to the Secretary all internal practices, books and records,
including policies and procedures and PHI, relating to the use and disclosure of PHI received from, or
created or received by the BA on behalf of the Covered Entity, for purposes of the Secretary in
determining Covered Entity’s compliance with the Privacy Rule;

Document disclosures of PHI, and information related to such disclosures, as would be required for
Covered Entity to respond to a request from an Individual for an accounting of disclosures of PHI in
accordance with 45 C.F.R. 164.528;

Provide Covered Entity or an Individual, in a reasonable time and manner as agreed to by the Parties,
information collected in accordance with Section B(9) of this Agreement, to permit Covered Entity to
respond to a request by an Individual for an accounting of disclosures of PHI in accordance with 45
C.F.R. 164.528;

Immediately, and in no event later than three days from discovery, notify Covered Entity of any breach
of PHI, including ePHI, and will coordinate with Covered Entity to identify, record, investigate, and
report to an affected individual and U.S. Department of Health and Human Services, as required, any
covered PHI breach. Breach notification to Covered Entity must include: names of individuals with
contact information for those who were or may have been impacted by the HIPAA Breach; a brief
description of the circumstances of the HIPAA Breach, including the date of the breach and date of
discovery; a description of the types of unsecured PHI involved in the breach; a brief description of what
the BA has done or is doing to investigate the breach and mitigate harm. BA will appoint a breach
liaison and provide contact information to provide information and answer questions Covered Entity
may have concerning the breach;

Comply with all Security Rules requirements;

Comply with the Privacy Rule for any obligation Covered
Entity delegates to BA;

Under no circumstances sell PHI in such a way as to violate Texas Health and Safety Code, Chapter
181.153, effective September 1, 2012, nor shall BA use PHI for marketing purposes in such a manner
as to violate Texas Health and Safety Code Section 181.152, or attempt to re-identify any information
in violation of Texas Health and Safety Code Section 181.151, regardless of whether such action is on
behalf of or permitted by the Covered Entity.

C. Permitted Uses and Disclosures by BA

1)

()

Except as otherwise limited in this Agreement, BA may use or disclose PHI to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in the Service Contract, provided
that such use or disclosure would not violate the Privacy Rule if done by Covered Entity.

Except as otherwise limited in this Agreement, BA may disclose PHI for the proper management and
administration of the BA, provided that disclosures are Required By Law, or BA obtains reasonable
assurances from the person to whom the information is disclosed that it will remain confidential and
used or further disclosed only as Required By Law or for the purpose for which it was disclosed to the
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3)

(4)

person, and the person notifies the BA of any instances of which it is aware in which the confidentiality
of the information has been breached.

Except as otherwise limited in this Agreement, BA may use PHI to provide Data Aggregation Services
to Covered Entity as permitted by 45 C.F.R. 164.504(e)(2)(i)(B).

BA may use PHI to report violations of law to appropriate Federal and State authorities, consistent with
45 C.F.R. 164.502(j)(1).

D. Obligations of Covered Entity. Covered Entity shall inform BA of its privacy practices and restrictions as follows.

Covered Entity shall:

1)

@)

®3)

(4)

1)

()

3)

Notify BA of any limitations in its notice of privacy practices in accordance with 45 C.F.R. 164.520,
to the extent that such limitation may affect BA's use or disclosure of PHI;

Notify BA of any changes in, or revocation of, permission by any Individual to use or disclose PHI, to
the extent that such changes may affect BA's use or disclosure of PHI;

Notify BA of any restriction to the use or disclosure of PHI that Covered Entity has agreed to in
accordance with 45 C.F.R. 164.522 to the extent that such changes may affect BA's use or disclosure of
PHI.

Coordinate with BA regarding any PHI breach and make timely notification to affected individuals
within 60 days of discovery.

Permissible Requests by Covered Entity.

Covered Entity shall not request BA to use or disclose PHI in any manner that would not be permissible
under the Privacy Rule if done by Covered Entity, except that the BA may use or disclose PHI for data
aggregation or management and administrative activities of the BA.

Term and Termination.

This Agreement becomes effective on the date it is signed by the last Party. This Agreement shall
terminate when all PHI encompassed by this Agreement is destroyed or returned to Covered Entity or,
if it is infeasible to return or destroy the PHI, protections are extended to such information in accordance
with the termination provisions in this Section.

Termination for Cause. Upon Covered Entity's knowledge of a material breach by BA, Covered Entity
shall either (a) provide an opportunity for BA to cure the breach in accordance with the terms of the
Service Contract or, if the BA does not cure the breach or end the violation within the time for cure
specified in the Service Contract, end the violation and terminate this Agreement and the Service
Contract; or (b) immediately terminate this Agreement and the Service Contract if BA has breached a
material term of this Agreement and cure is not possible. If neither termination nor cure is feasible,
Covered Entity shall report the violation to the Secretary.

Effect of Termination.

(@) Except as provided below in paragraph (b) of this Section F(3), upon termination of this
Agreement for any reason, BA shall return or destroy all PHI received from the Covered
Entity, or created or received by BA on behalf of Covered Entity. This provision shall
apply to PHI that is in the possession of BA or its subcontractors or agents. BA shall not
retain any copies of PHI.

(b) In the event that BA determines that returning or destroying PHI is infeasible, BA shall
provide to Covered Entity written notification of the condition that makes the return or
destruction of PHI infeasible. Upon BA's conveyance of such written notification, BA
shall extend the protections of this Agreement to such PHI and limit further uses and
disclosures of such PHI to those purposes that make its return or destruction infeasible, for
so long as BA maintains such PHI.

4
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4) Notwithstanding any other provision under this Agreement, the Parties agree that the Service Contract
may be terminated by either Party without penalty should the other Party violate a material obligation
under this Agreement.

G. Amendment to Comply with Law. The Parties agree to take written action as is necessary to amend this Agreement
to comply with any Privacy Rules and HIPAA legal requirements for Covered Entity without the need for
additional council action.

H. Survival. The respective rights and obligations of the BA under Sections B, C (2) and (4), and F(3) shall survive
the termination of this Agreement.

I. Interpretation. Any ambiguity in this Agreement shall be interpreted to permit Covered Entity to comply with
the Privacy Rule.

J. Regulatory References. A reference in this Agreement to a section in the Privacy Rule means the section as in
effect or amended.

K. No Third Party Beneficiaries. Nothing express or implied in this Agreement is intended to confer, nor shall
anything herein confer upon any person other than Covered Entity, BA, and their respective successors or assigns,
any rights, remedies, obligations, or liabilities whatsoever.

L. INDEMNIFICATION. BA WILL INDEMNIFY, DEFEND AND HOLD COVERED ENTITY AND ITS
OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, SUCCESSORS AND ASSIGNS HARMLESS, FROM
AND AGAINST ANY AND ALL LOSSES, LIABILITIES, DAMAGES, COSTS AND EXPENSES ARISING
OUT OF OR RELATED TO ANY THIRD-PARTY CLAIM BASED UPON ANY BREACH OF THIS
AGREEMENT BY BA IN ACCORDANCE WITH THE INDEMNITY PROVISIONS IN THE SERVICE
CONTRACT, WHICH ARE HEREBY INCORPORATED BY REFERENCE FOR ALL PURPOSES.

M. Reimbursement. BA will reimburse Covered Entity for reasonable costs incurred responding to a PHI breach
by BA or any of BA’s subcontractors.

N. Waiver. No provision of this Agreement or any breach thereof shall be deemed waived unless such waiver is in
writing and signed by the party claimed to have waived such provision or breach. No waiver of a breach shall
constitute a waiver of or excuse any different or subsequent breach.

O. Assignment. Neither party may assign (whether by operation of law or otherwise) any of its rights or delegate
or subcontract any of its obligations under this Agreement without the prior written consent of the other party.
Notwithstanding the foregoing, Covered Entity shall have the right to assign its rights and obligations hereunder
to any entity that is an affiliate or successor of Covered Entity, without the prior approval of BA.

P. Entire Agreement. This Agreement constitutes the complete agreement between Business Associate and
Covered Entity relating to the matters specified in this Agreement, and supersedes all prior representations or
agreements, whether oral or written, with respect to such matters. In the event of any conflict between the terms
of this Agreement and the terms of the Service Contract or any such later agreement(s), the terms of this
Agreement shall control unless the terms of such Service Contract comply with the Privacy Standards and the
Security Standards. No oral modification or waiver of any of the provisions of this Agreement shall be binding
on either party. This Agreement is for the benefit of, and shall be binding upon the parties, their affiliates and
respective successors and assigns. No third party shall be considered a third-party beneficiary under this
Agreement, nor shall any third party have any rights as a result of this Agreement.

Q. Governing Law. This Agreement shall be governed by and interpreted in accordance with the laws of the State
of Texas. Venue of any court action brought directly or indirectly by reason of this Agreement shall be in Bexar
County, Texas.

EXECUTED to be effective , 2024, by the City of San Antonio, signing by and through its
program manager.
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COVERED ENTITY
BY: CITY OF SAN ANTONIO

Claude A. Jacob, DrPH, MPH
Health Director

San Antonio Metropolitan
Health District

Date:

Approved as to Form:

City Attorney

H-E-B, LP:
DocuSigned by:
@ovum Montmaysr
Donffa Mdhtémayor
Vice President
Professional Services, Marketing, Technology & New Business

Date: 5/28/2024
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